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JUDGMENT OF THE COURT 
 

Introduction 
 
1. There are three (3) interrelated appeals before us, arising from the 

judgment of the Court of Appeal dated 17.12.2014 which dismissed 

the Appellant’s appeals.  Leave to appeal was granted by this Court 

on 14.1.2015 on the following questions of law:- 

 

“(i) Whether in the context of Article 121(1A) of the 

Federal Constitution, where a Custody Order is made 

by the Syariah Court or the Civil Court on the basis 

that it has jurisdiction to do so, whether there is 

jurisdiction for the other court to make a conflicting 

order. 

 

(ii) Whether on the interpretation of sections 52 and 53 of 

the Child Act 2001, a Recovery Order can be made 

when there exist a custody order given by the Syariah 

Court which is enforceable at the same time.” 

 

Background Facts 
 

2. The above mentioned questions of law flow from the following 

background.  On 19.3.2003, the Appellant (ex-husband) and the 

Respondent (ex-wife) contracted a civil marriage under the Law 

Reform (Marriage & Divorce) Act 1976 (LRA).  Out of the said 

marriage, they have two children, a girl named Shamila a/p Viran 

(Shamila) and a boy named Mithran a/l Viran (Mithran). 
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3. On 26.11.2012, the ex-husband converted to Islam at Pusat 

Dakwah Islamiah, Paroi, Negeri Sembilan and changed his name to 

Izwan bin Abdullah.  Thereafter, on 4.1.2013, the ex-husband 

registered the conversion to Islam of his two children, Shamila and 

Mithran at Pusat Dakwah Islamiah, Paroi, Negeri Sembilan and had 

their names changed to Nur Nabila binti Izwan and Muhammad 

Nabil bin Izwan, respectively. 

 

4. The ex-husband, upon his conversion to Islam, applied for the 

dissolution of his civil marriage with the ex-wife at the Seremban 

Syariah High Court.  An order for the dissolution of the civil marriage 

was granted by the Syariah High Court on 15.5.2013 based on 

section 46(2) of the Islamic Family Law (Negeri Sembilan) 

Enactment 2003 (Enactment 2003). 

 

5. On 26.8.2013, the ex-husband was granted temporary custody 

order of his two children by the Syariah High Court.  Subsequently, 

on 19.9.2013, the Syariah High Court granted permanent custody 

order of the two children to the ex-husband but allowed the ex-wife 

to have visitation rights and access to the two children. 

 

6. In the meantime, the ex-wife on 12.12.2013, filed a petition for 

divorce at the Seremban Civil High Court and for the custody of the 

two children.  On 7.4.2014, the Civil High Court dissolved the civil 

marriage between the ex-husband and ex-wife and granted 

permanent custody of the two children to the ex-wife.  The ex-

husband was granted weekly access to the children.   
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7. On 11.4.2014, the ex-husband filed a notice of appeal against the 

decision of the High Court Judge in granting the custody of the two 

children to the ex-wife. 

 

8. Earlier, on 9.4.2014 another event unfolded.  Mithran was taken 

away from the ex-wife’s house by the ex-husband.  The ex-wife then 

applied for recovery order before the Civil High Court pursuant to 

section 53 of the Child Act 2001 (Child Act).  The High Court Judge 

granted the ex-wife’s application and made the following orders 

against the Inspector General of Police (IGP) and/or his officers:- 

 

(a) to enter the ex-husband’s residence or Taska ABIM Nur Ehsan 

or any premise in order to recover the child Mithran; 

 

(b) to take custody of Mithran and to return the child to the custody 

and control of the ex-wife immediately; 

 

(c) to remove Mithran from the custody of the ex-husband or from 

anyone having custody and control of Mithran; and 

 

(d) to execute the High Court judgment irrespective of the Syariah 

Court order which had granted custody to the ex-husband. 

 

9. Aggrieved with the recovery order, the ex-husband also filed an 

appeal to the Court of Appeal. 

 

10. The appeals by the ex-husband against the custody order as well as 

the recovery order were heard jointly by the Court of Appeal.  

Before the hearing of the appeals, the Attorney General and the IGP 
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applied to intervene in respect of the recovery order appeal.  The 

Attorney General and the IGP in justifying their intervention stated 

that the decision of the Civil High Court on the recovery order had 

raised issues which concern the public interest, namely: 

 

(a) the interpretation of sections 52 and 53 of the Child Act as to 

whether a recovery order can be made when there exists a 

custody order given by the Syariah Court in favour of the ex-

husband; 

 

(b) the jurisdiction of the Civil Court and the Syariah Court in 

respect of custody orders and whether the Civil Court prevails 

over the Syariah Court; and 

 

(c) whether the Civil Court can exercise supervisory jurisdiction 

over the Syariah Court. 

 

11. The application to intervene by the Attorney General and IGP was 

allowed by the Court of Appeal. 

 

12. On 17.12.2014, the Court of Appeal dismissed both appeals.  The 

Court of Appeal affirmed the decision of the Civil High Court in 

respect of the custody order as well as the recovery order. 

 

13. On 14.1.2015, the Federal Court allowed the ex-husband’s 

applications vide Application No.:  08-747-12-2014 and 08-748-12-

2014, which were heard together with the Attorney General’s 

Application No.:  08-7-01-2015, for leave to appeal to this Court on 

the two questions of law as stated earlier. 
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14. We will now deal with the two questions of law in turn. 

 

Question 1 
 

“Whether in the context of Article 121(1A) of the Federal 

Constitution, where a Custody Order is made by the Syariah Court 

or the Civil High Court, on the basis that it has jurisdiction to do so, 

whether there is jurisdiction for the other court to make a conflicting 

order.” 

 

15. The above question raised the issue of conflict of jurisdiction 

between the Civil Courts and the Syariah Courts.  Learned counsel 

for the ex-husband submitted that the Civil High Court has no 

jurisdiction to grant the custody order of the children to the ex-wife.  

The reason being that the ex-husband and the children were 

already Muslims before the filing of the divorce petition and custody 

order for the children by the ex-wife at the Civil High Court.  It was 

argued that the Syariah High Court had rightly exercised its 

jurisdiction in dissolving the ex-husband’s marriage with the ex-wife 

and thereafter granting the custody of the children to the ex-

husband.  Since the matter is within the jurisdiction of the Syariah 

Court, the Civil Court has no jurisdiction in respect of the said 

matter.  In support, learned counsel referred to us Article 121(1) and 

(1A) of the Federal Constitution which reads:- 

 

“(1) There shall be two High Courts of co-ordinate 

jurisdiction and statues namely – 

 



8 
 

(a) one in the states of Malaya, which shall be known 

as the High Court in Malaya and shall have its 

principal registry in Kuala Lumpur; and 

 

(b) one in states of Sabah and Sarawak, which shall 

be known as the High Court in Sabah and 

Sarawak and shall have its principal registry at 

such place in the states of Sabah and Sarawak as 

the Yang di-Pertuan Agong may determine, and 

such inferior courts as may be provided by federal 

law and the High Courts and inferior courts shall 

have such jurisdiction and powers as may be 

conferred by or under federal law. 

 
(1A) The courts referred to in Clause (1) shall have no 

jurisdiction in respect of any matter within the 

jurisdiction of the Syariah Courts.” 

 

16. On the other hand, learned counsel for the ex-wife contended that 

Article 121(1A) would only apply when the Syariah Court has acted 

within its jurisdiction.  It was submitted that in the instant case the 

Syariah High Court has no jurisdiction to make the custody order, as 

the Civil Court still retains the jurisdiction on the custody of the 

children of the civil marriage between the ex-husband and the ex-

wife despite the ex-husband’s conversion to Islam.  In support, 

learned counsel referred to us section 3(3) and section 51 of the 

LRA which reads:- 
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“3.(3)  This Act shall not apply to a Muslim or to any 

person who is married under Islamic law and no 

marriage of one of the parties which professes the 

religion of Islam shall be solemnized or registered 

under this Act; but nothing herein shall be 

construed to prevent a court before which a 

petition for divorce has been made under section 

51 from granting a decree of divorce on the 

petition of one party to a marriage where the other 

party has converted to Islam, and such decree 

shall, notwithstanding any other written law to the 

contrary, be valid against the party to the 

marriage who has so converted to Islam.” 

 

“51.(1)  Where one party to a marriage has converted to 

Islam, the other party who has not so converted 

may petition for divorce: 

 

Provided that no petition under this section shall 

be presented before the expiration of the period of 

three months from the date of the conversions. 

 

(2)  The Court upon dissolving the marriage may make 

provision of the wife or husband, and for the 

support care and custody of the children of the 

marriage if any, and may attach any conditions to 

the decree of the dissolution as it think fit.” 

 



10 
 

17. The issue is whether the Civil Court still retains jurisdiction over the 

custody of the children of the civil marriage under the LRA despite 

the ex-husband’s conversion to Islam.  Section 3(3), the LRA 

specifically excludes Muslims from its application except where a 

petition for a divorce is filed by the non-converting spouse against 

the converted spouse on the ground of conversion to Islam.  It is 

provided for under section 51 of the LRA that the conversion to 

Islam of one spouse can be a ground for the non-converting spouse 

to petition for divorce and seek ancillary reliefs.   

 

18. In Subashini a/p Rajasingam v Saravanan a/l Thangatoray & 
other appeals [2008] 2 MLJ 147, Nik Hashim FCJ in dealing with 

section 51 of LRA quoted the statement by Mohamed Dzaiddin, 

SCJ (as he then was) in Tang Sung Mooi v Too Miew Kim [1994] 
3 MLJ 117 at page 167:- 

 

“The legislature, by enacting s 51 clearly envisaged a 

situation that where one party to non-Muslim marriage 

converted to Islam, the other party who has not converted 

may petition to the High Court for divorce and seek 

ancillary reliefs.  Further, it would seem to us that 

Parliament in enacting subsection 51(2), must have had in 

mind to give protection to non-Muslim spouses and 

children of the marriage against a Muslim convert.” 

 

19. Nik Hashim, FCJ went further and stated at page 168 that:- 

 

“The husband could not shield himself behind the freedom 

of religion clause under art 11(1) of the FC to avoid his 
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antecedent obligations under 1976 Act on the ground that 

the civil court has no jurisdiction over him.  It must be noted 

that both the husband and wife were Hindus at the time of 

their marriage.  Therefore, the status of the husband and 

wife at the time of registering their marriage was of material 

importance, otherwise the husband’s conversion would 

cause injustice to the unconverted wife including the 

children.  A non-Muslim marriage does not automatically 

dissolve upon one of the parties converted to Islam.  Thus, 

by contracting the civil marriage, the husband and wife 

were bound by the 1976 Act in respect of divorce and 

custody of the children of the marriage and thus, the civil 

court continues to have jurisdiction over him, 

notwithstanding his conversion to Islam.” 

 

20. In Tang Sung Mooi v Too Miew Kim (supra), the issue was 

whether the High Court was entitled to exercise its continuing 

jurisdiction to grant the ancillary relief in view of the conversion of 

the husband to Islam.  The then Supreme Court answered it in the 

affirmative.  Mohamad Dzaiddin SCJ (as he then was) speaking for 

the Supreme Court at page 124 said:- 

 

 “From the wording of s 51(2) of the Act, the legislature 

clearly intended to provide ancillary reliefs for non-Muslim 

spouses and the children of the marriage as a result of one 

party’s conversion to Islam.  In our opinion … the High 

Court … has jurisdiction to hear and determine the ancillary 

issues….  It would result in grave injustice to non-Muslim 

spouses and children whose only remedy would be in the 



12 
 

civil courts if the High Court no longer has jurisdiction, 

since Syariah Courts do not have jurisdiction over non-

Muslims.  In the context of the legislative intent of s 3 and 

the overall purpose of the Act, the respondent’s legal 

obligation under a non-Muslim marriage cannot surely be 

extinguished or avoided by his conversion to Islam.” 

 

21. Thus, the issue is not new.  The Civil Courts had consistently held 

that the converted spouse cannot use his conversion to Islam to 

escape responsibilities under the LRA.  (Also see Teh Siew Choo v 
Teo Eng Hua [1999]6 CLJ 308, Kung Lim Siew Wan v Choong 
Chee Kuan [2003] 6 MLJ 260 and Shamala a/p Sathiyaseelan v 
Dr Jeyaganesh a/l Mogarajah [2004] 2 MLJ 241).  

  

22. We have no reason to depart from the earlier decisions.  We are of 

the same view that a non-Muslim marriage does not automatically 

dissolve upon one of the parties converting to Islam.  The Civil 

Courts continue to have jurisdiction in respect of divorce as well as 

custody of the children despite the conversion of one party to Islam. 

 

23. In the present case, the ex-husband and the ex-wife were Hindus at 

the time of their marriage.  By contracting the civil marriage under 

the LRA they are bound by its provisions in respect of divorce as 

well as custody of the children of the marriage.  Matters under the 

LRA are within the jurisdiction of the Civil Courts and the Civil 

Courts continue to have jurisdiction over them, notwithstanding the 

ex-husband’s conversion to Islam.  Thus, the matter of dispute 

between the ex-husband and the ex-wife in this case is not a matter 

within the jurisdiction of the Syariah High Court.  It follows that 
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Article 121(1A) which removes the jurisdiction of the Civil Courts in 

respect of any matter within the jurisdiction of the Syariah Courts 

does not operate to deny the Civil Courts jurisdiction in respect of 

the matters set out in section 51 of the LRA.   

 

24. In Latifah bte Mat Zin v Rosmawati bte Sharibun & Anor [2007] 
5 MLJ 101, this Court through Abdul Hamid Mohamad FCJ (as he 

then was) had clearly explained the legislative history behind the 

insertion of Article 121(1A) of the Federal Constitution where he 

said:- 

 

“[50] Something should be said about cl (1A) of art 121.  

This clause was added by Act A 704 and came into 

force from 10 June 1988.  As explained by Professor 

Ahmad Ibrahim, who I would say was the prime 

mover behind this amendment in his article “The 

Amendment of Article 121 of the Federal 

Constitution:  Its effect on the Administration of 

Islamic Law” [1989] 2 MLJ xvii: 

 

“One important effect of the amendment is to 

avoid for the future any conflict between the 

decisions of the Syariah Courts and the Civil 

Courts which had occurred in a number of 

cases before.  For example, in Myriam v 
Ariff …” 

 

[51] Prior to the establishment of the syariah courts, 

custody of children, Muslim and non-Muslim, was 
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within the jurisdiction of the civil courts.  Then the 

syariah courts were established with jurisdiction 

regarding custody of Muslim children, pursuant to the 

provision of the State List.  However, in Myriam v 
Mohamed Arif, the High Court held that it still had 

jurisdiction regarding custody of Muslim children.  

Hence the amendment. 

 

[52] Actually if laws are made by Parliament and the 

Legislatures of the States in strict compliance with the 

Federal List and the State List and unless the real 

issues are misunderstood, there should not be any 

situation where both courts have jurisdiction over the 

same matter or issue.  It may be that, as in the 

instant appeal, the granting of the letters of 

administration and the order of distribution is a matter 

within the jurisdiction of the civil court but the 

determination of the Islamic law issue arising in the 

petition is within the jurisdiction of the syariah court.  

But, these are two distinct issues, one falls within the 

jurisdiction of the civil court and the other falls within 

the jurisdiction of the syariah court.  Still, there is a 

clear division of the issues that either court will have 

to decide.  So, there is no question of both courts 

having jurisdiction over the same matter or issue. 

 

[53] Of course, such a situation can arise where the 

Legislature of a State makes law that infringes on 

matters within the Federal List.  I am quite sure that 
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there are such laws made by the Legislatures of the 

States after the introduction of cl (1A) of art 121 even 

though I shall refrain from mentioning them in this 

judgment.  In such a situation the civil court will be 

asked to apply the provision of cl (1A) of art 121 to 

exclude the jurisdiction of the civil court.  The civil 

court should not be influenced by such an argument.  

Clause (1A) of art 121 was not introduced for the 

purpose of ousting the jurisdiction of the civil courts.  

The question to be asked is:  Are such laws 

constitutional in the first place?  And the 

constitutionality of such laws are a matter for the 

Federal Court to decide – art 128.”   

 

25. It is clear that Article 121(1A) was introduced not for the purpose of 

ousting the jurisdiction of the Civil Courts.  It was introduced in order 

to avoid any conflict between the decision of the Syariah Courts and 

the Civil Courts which had occurred in a number of cases before.  In 

the present case, the conflict arose because the ex-husband had 

brought his case to the Syariah High Court.  But as discussed 

earlier, the LRA continues to bind the ex-husband despite his 

conversion to Islam.  The Syariah Courts have no jurisdiction over 

the ex-husband’s application to dissolve his civil marriage with the 

ex-wife.  Neither have the Syariah Courts jurisdiction over custody of 

the children born from the civil marriage under the LRA.  The 

Syariah Courts have jurisdiction only over matter relating to divorce 

and custody when it involves a Muslim marriage, solemnized 

according to Muslim Law.  When one of the parties is a non-Muslim, 
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the Syariah Courts do not have the jurisdiction over the case even if 

the subject matter falls within their jurisdiction.   

 

26. Thus, it is important for the Civil Courts and Syariah Courts not to 

transgress into each other’s jurisdiction.  It is also important to note 

that both the Syariah Courts and the Civil Courts are creatures of 

statutes and they owe their existence to the Federal Constitution, 

the Acts of Parliament and the State Enactments.  It should be to 

these relevant statutes that both courts should look to in determining 

whether they have jurisdiction or not.  As rightly pointed by Abdul 

Hamid Mohamad FCJ (as he then was) in Latifah bte Mat Zain 
(supra) that if laws made by Parliament and the Legislature of the 

State are in strict compliance with the Federal List and State List, 

then there should not be any situation where both courts have 

jurisdiction over the same subject matter. 

 

27. In the present case, the Syariah High Court had granted the 

dissolution of the civil marriage between the ex-husband and the ex-

wife pursuant to section 46(2) of the Islamic Family Law (Negeri 

Sembilan) Enactment 2003 (Enactment 2003) which reads:- 

 

“(2) The conversion to Islam by either party to a non-

Muslim marriage shall not by itself operate to dissolve 

the marriage unless and until so confirmed by the 

Court. 

 

28. With respect to the learned Syariah High Court Judge, if he had not 

confined himself only to section 46(2) of Enactment 2003, but 

instead referred to section 4 and section 45 of the Enactment 2003 
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he would have realised that the Syariah Court has no jurisdiction to 

entertain the ex-husband’s application to dissolve the marriage.  

Section 4 and 45 provide as follows:- 

 

“4. Application 

 

Save as otherwise expressly provided, this Enactment shall 

apply to all Muslim living in the State of Negeri Sembilan 

and to all Muslims resident in the State of Negeri Sembilan 

who are living outside the state. 

 

45. Extent of power to make any order 

 

Save as is otherwise expressly provided, nothing in this 

Enactment shall authorize the Court to make an order of 

divorce or an order shall authorize the Court make an order 

of divorce or an order pertaining to a divorce (SIC) or to 

permit a husband to pronounce a talaq except: 

 

(a) where the marriage has been registered or is deemed 

to be registered under this Enactment; 

 

(b) where the marriage was solemnized in accordance 

with Hukum Syarak; or 

 
(c) where the residence of either of the parties to the 

marriage at the time when the application is presented 

is in the State of Negeri Sembilan.”  
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29. It is clear that section 4 specifically provides that Enactment 2003 is 

applicable only to Muslims.  Furthermore section 45 provides that 

the Syariah Court can only grant orders pertaining to divorce or 

allows the pronouncement of talaq by the husband where the 

marriage is registered or deemed to be registered under Enactment 

2003 or that the marriage was solemnized in accordance to the 

Syariah Law.  In the present case, the marriage between the ex-

husband and the ex-wife was not registered under Enactment 2003.  

Neither was the marriage solemnized in accordance with the 

Syariah Law.  The marriage was a civil marriage in accordance with 

the LRA.  Thus, it is the LRA that determines the jurisdiction 

pertaining to the dissolution of marriage between the ex-husband 

and the ex-wife and any ancillary reliefs thereto.   

 

30. Section 46(2) of Enactment 2003 is in pari materia with s 46(2) of 

the Islamic Family Law (Federal Territories) Act 1984 which was 

dealt with by Abdul Aziz Mohamad FCJ in Subashini a/p 
Rajasingam (supra) where he held that section 46(2) of the Islamic 

Family Law (Federal Territories) Act 1984 does not enable a Syariah 

Court to bring about a dissolution of a non-Muslim marriage where a 

party to it has converted to Islam.  In the  words of the learned 

judge:- 

 

“… It is obvious from the very wording of the section that it 

is predicated on the supposition that in Islamic law the 

conversion of a party to Islam by itself may or does not 

operate to dissolve the marriage.  The section prevents the 

supposition from having a legal effect unless and until it is 

confirmed by the Syariah Court.  What the Syariah Court 
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does under the section is merely to confirm that the 

conversion has operated to dissolve the marriage.  It is 

confirmation of the consequence on the marriage, 

according to Islamic law, of the act of one of the parties.  

The Syariah Court does not do anything under s 46(2) to 

bring about the dissolution of the marriage.  It merely 

confirms that a dissolution has taken place by reason of 

conversion.  I agree with the wife that s 46(2) does not 

confer jurisdiction on the Syariah Courts to dissolve a non-

Muslim marriage.  In relation to that section, therefore 

cl(1A) of art 121 does not apply to deprive the High Court 

of jurisdiction under s 51 of the Law Reform Act.” 

 

31. We adopt the same view.  Thus, on the facts of this case, the 

Syariah High Court has no jurisdiction to dissolve the civil marriage 

between the ex-husband and the ex-wife and to make an order 

granting custody of the two children out of the marriage to the ex-

husband.  The jurisdiction to do that is with the Civil Court.  In 

consequence, the Syariah Court’s order in dissolving the marriage 

between the ex-husband and the ex-wife and granting custody of the 

children to the ex-husband is of no effect due to want of jurisdiction.   

 

32. Based on the above, Question 1 as posed to us in this appeal may 

now be answered this way.  The Civil Courts have the exclusive 

jurisdiction to grant decrees of divorce of a civil marriage under the 

LRA and to make all other ancillary orders including custody care 

and access of the children born out of that marriage and all other 

matters ancillary thereto.    It is an abuse of process for the spouse 

who has converted to Islam to file for dissolution of the marriage 
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and for custody of the children in the Syariah Courts.  This is 

because the dispute between parties is not a matter within the 

exclusive jurisdiction of the Syariah Courts.  Therefore, Article 

121(1A) of the Federal Constitution which deprives the Civil Courts 

jurisdiction in respect of any matter within the jurisdiction of the 

Syariah Courts is not applicable in this case. 

 

33. The next crucial issue is whether the High Court order, which was 

affirmed by the Court of Appeal, granting custody of the children to 

the ex-wife was a proper exercise of discretion.  It is settled law that 

the paramount consideration in determining the custody of a child is 

the child’s welfare.  The wordings of section 88(3) of the LRA 

pronounce this consideration in clear terms.  Section 88(3) of the 

LRA reads:- 

 

“There shall be a rebuttable presumption that it is for the 

good of a child below the age of seven years to be with his 

or her mother but in deciding whether that presumption 

applies to the facts of any particular case, the court shall 

have regard to the undesirability of disturbing the life of a 

child by changes of custody.” 

 

34. However, the presumption that a young child is better off with his or 

her mother rather than his or her father is a rebuttable presumption.  

That presumption is not on its own necessarily a decisive factor.  It 

must be weighted together with other factors relevant and the first 

and paramount consideration must be the welfare of the child. 
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35. The phrase “first and paramount consideration” is not elaborated 

upon by the LRA.  But we can seek guidance from some of the 

decided cases to appreciate the scope of that phrase.  In one 

classical English case of J & Anor v C. & Ors [1970] AC 688, Lord 

MacDermott in dealing with that phrase said:- 

“I think it connotes a process whereby, when all relevant 

facts, relationship claims and wishes of the parents, risks, 

choices and other circumstances are take into account and 

weighed, the course to be followed will be that which is 

most in the interest of the children’s welfare as that term 

has now to be understood.  That is the first consideration 

because it is of first importance and the paramount 

consideration because it rules upon or determines the 

course to be followed.” 

 

36. Lord MacDermott’s approach above was cited with approval by the 

Federal Court in Mahabir Prasad v Mahabir Prasad [1982] 1 MLJ 
189.  Earlier, the Federal Court in the case of Teh Eng Kim v Yew 
Peng Siong [1977] 1 MLJ 234, had expressed the view that the 

maintenance of a stable and secure home in which the children can 

enjoy love and affection seemed to be the most important element 

that should be taken into consideration. 

 

37. However, this does not mean that the court should not take other 

relevant factors into consideration.  Indeed, in order to accord the 

welfare of a child as of paramount importance it is necessary to take 

into account such matters as the conduct of the parties, their 

financial and social status, the sex and age of the child, his/her 

wishes as far as they can be ascertained depending on the age of 
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the child, the confidential reports of a social welfare officer and 

whether in the long run it would be in the greater interest, welfare 

and happiness of the child to be with one parent rather than the 

other.  This position is fortified through section 88(2) of the LRA 

which clearly provides:- 

 

“In deciding in whose custody a child should be placed the 

paramount consideration shall be the welfare of the child 

and subject to this the court shall have regard – 

 

(a) to the wishes of the parents of the child, and 

 

(b) the wishes of the child, where he or she is of an age to 

express an independent opinion.” 

 

38. In evaluating the independent opinion express by the child, the court 

would normally follow the opinions given if those opinions are 

consistent with the interests of the child.  In the case of Re KO (an 
infant) [1990] 1 MLJ 494 Edgar Joseph Jr. had this to say: 

 

“… I reminded myself that how influential an infant’s wishes 

are will clearly depend upon the extent to which they 

coincide with his best interests in the opinion of the court.” 

 

39. Whilst considering the wishes of the child, the court must always 

take into consideration on the possibility that the child might have 

been influenced by the people surrounding the child.  This matter 

was addressed in the case of B Ravandran s/o Balan v Maliga d/o 
Mani Pillai [1996] 2 MLJ 150, where the court did not follow the 
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views of the child as the court commented that in all probability the 

child was influenced by material gains promised to be given or 

already given by the father. 

 

40. The question now is at which age can a child be considered as 

being capable enough to express an independent opinion?  The 

Federal Court in the case of Manickam v Intherahnee [1985] 1 
MLJ 56 ruled that a child of eight years who was in the custody of 

the father and the father’s family could not reasonably be expected 

to express any independent opinion on his preferences.  However, 

in Mahabir Prasad (supra), the court gave the opportunity to the 

children aged seven and half and eight and half years to express 

their opinion. 

 

41. Both cases mentioned above reflect the position that a 

determination as to whether a child is able to express an 

independent opinion depends greatly on the circumstances peculiar 

to the facts of the case and the assessment of the judge of those 

circumstances.  From the cases that have been decided, it may be 

reasonable to suggest here that the children above the age of seven 

can be presumed, subject to being rebutted and other extrinsic 

factors closely related to the case, to be capable of giving 

independent opinion. 

 

42. Whilst section 88(2) of the LRA requires the court to have regard to 

the wishes of the parents of the child, the question arises as to how 

far the wishes of the parents should be followed by the court.  The 

Federal Court in the case of Teh Eng Kim v Yew Peng Siong 
(supra) observed as follows:- 
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“as the welfare of the children is the paramount 

consideration, the welfare of these three children prevails 

over parental claim … Parental rights are overridden if they 

are in conflict with the welfare of the child.” 

 

43. It can be said that the wishes of the parents will not be of much 

significance unless it can be shown that those wishes are in line 

with the welfare of the child.  Nonetheless, if the welfare of the child 

is equally balanced with either the wishes of the parents, the wishes 

of the relevant parents might tip the scale.   

 

44. Taking all the above into consideration, the question is whether the 

custody order of the High Court as affirmed by the Court of Appeal 

should be preserved.  As stated earlier, the High Court Judge had 

granted custody, care and control of the children to the ex-wife, with 

access given to the ex-husband every week on Sundays from 9 am 

until 6 pm under the supervision of the ex-wife at the ex-wife’s 

house.  According to the High Court Judge, such orders were given 

after taking due consideration to, inter alia, the fact that the ex-wife 

had taken care of the children ever since birth; the ex-husband 

could not provide a conducive environment for the children; that the 

ex-husband was involved in criminal activities; that the status quo of 

the children should be maintained and that the children had clearly 

expressed their desire to be with their mother. 

 

45. It is a settled law that a custody order is never final or irreversible.  

The Federal Court in Mahabir Prasad v Mahabir Prasad (supra) 
had explained:- 
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“Changes of circumstances, in our view may be brought 

into the picture to reverse a previous decision of the same 

court …  In such a case the matter is never res judicata.  A 

custody order is not final and conclusive.  If any change 

has taken place in the circumstances of the parties which 

warrants a reconsideration of the matter, the court is not 

bound by a former order, but will use its discretion with 

respect to the altered conditions, always bearing in mind 

the fact that the welfare of the infants are the paramount 

consideration.” 

 

46. In the present case, a change in the circumstances had occurred.  

Two days after the custody order, Mithran was taken away from the 

ex-wife’s house by the ex-husband.  Since then Mithran has been 

with the ex-husband while Shamila remained with the ex-wife.  

Bearing in mind that the welfare of the children is the paramount 

consideration, we have, taken the liberty to see both the children in 

our chambers in order to determine whether their wishes to be with 

their mother remained the same. 

 

47. Mithran is now eight years old.  He introduced himself as Nabil bin 

Abdullah.  We found him capable enough to express his 

independent opinion and to decide his preference whether to live 

with his father or mother.  He told us in clear terms that he is very 

happy to live with his father.  He also told us that he does not wish 

to live with his mother. 
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48. Shamila is now eleven years old. We found her to be matured 

enough to express her independent opinion and to decide her 

preference whether to live with his father or mother.  She told us 

without hesitation that she prefers to live with her mother rather than 

her father.  She also informed us that she is now residing with her 

mother in Johor Bahru, and is a student at an International School 

there.  She said she is very happy to be with her mother and does 

not wish to live with her father. 

 

49. Thus, we found that both children are certain of their choices.  We 

also found both children have settled down and are well cared for 

respectively.  We are of the view that taking into consideration the 

welfare of the children as of paramount importance, it is undesirable 

to disturb the present arrangement.  In the circumstances, we have 

to vary the custody order granted by the High Court by making an 

order that the custody of Shamila remain with the ex-wife while 

custody of Mithran to be with the ex-husband. 

 

50. With regard to right of access to both children, it is commendable 

that the parties have managed to work out the terms and 

accordingly we have recorded a consent order on the terms as 

agreed by the parties.  Similarly, the parties have agreed that the 

monthly maintenance order of RM500.00 to be paid by the ex-

husband to the ex-wife be varied to RM250.00, as Mithran is now 

with the father since the order was made. 

 

Question 2 
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“Whether on the interpretation of section 52 and 53 of the Child Act 

2001, a Recovery Order can be made when there exists a custody 

order given by the Syariah Court which is enforceable at the same 

time.” 

 

51. As stated earlier, the High Court had allowed the ex-wife’s 

application for the recovery of the child Mithran from the ex-

husband’s custody.  In allowing the ex-wife’s application for the 

recovery order, against the IGP and/or his offices the High Court 

ordered the following:- 

 

(a) to enter the ex-husband’s residence or Taska ABIM Nur Ehsan 

or any premises in order to recover the child, Mithran; 

 

(b) to take custody of Mithran and to return the child to the custody 

and control of the ex-wife immediately; 

 

(c) to remove Mithran from the custody of the ex-husband or from 

anyone having custody or control of Mithran; and 

 

(d) to execute the High Court judgment irrespective of the Syariah 

Court Order which had granted custody to the ex-husband. 

 

52. The application for the recovery order was made pursuant to 

sections 52 and 53 of the Child Act which read:- 

 

“52(1) Any parent or guardian who – 

 

(a) does not have the lawful custody of a child; and 
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(b) takes or sends out a child, whether within or outside 

Malaysia, 

 

without the consent of the person who has the lawful custody of 

the child commits an offence and shall on conviction be liable 

to a fine not exceeding ten thousand ringgit or to imprisonment 

for a term not exceeding five years or to both. 

 

(2) A person has lawful custody of a child under this section if 

he has been conferred custody of the child by virtue of any 

written law or by an order of a Court, including a Syariah 

Court. 

(3) …” 

 

“53(1) If it appears to the Court that there is reason to 

believe that a child had been taken or sent away 

without the consent of the person who has lawful 

custody of the child as described in section 52 the 

Court may make a recovery order. 

 

(2) A recovery order may be made by the Court 

onapplication being made by or on behalf of any 

person who has the lawful custody of the child. 

 

(3) For the purposes of this section, a “recovery order”   

may – 
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(a) direct any person who is in a position to do so to 

produce the child on request to any authorized 

person; 

 

(b) authorize the removal of the child by any 

authorized person; 

 

(c) require any person who has information as to the 

child’s whereabout to disclose that information to 

the authorized person; 

 

(d) authorized any police officer to enter into any 

premises specified in the order and search for the 

child, using reasonable force if necessary. 

(4) …” 

 

53. It is clear from the above that a recovery order is only applicable in 

circumstances provided for in section 52 and can only be obtained if 

the elements in section 53 are fulfilled.  From the reading of section 

53(1) and (2), it is clear that the requirements to be fulfilled to obtain 

a recovery order are:- 

 

(a) the Court has reason to believe that a child has been taken or 

sent away; and 

 

(b) the act is done without the consent of the person who has 

lawful custody of the child. 
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54. Section 52(2) of the Child Act explains the meaning of the phrase 

“lawful custody of a child”.  A person is said to have lawful custody 

of a child if he has been conferred custody of the child by virtue of 

any written law or by an order of a Court including a Syariah Court.  

It is clear from section 52(2) that a custody order by the Syariah 

Court is a lawful custody order. 

 

55. In the present appeal, there are two custodial orders.  One was the 

Syariah High Court’s order dated 19.9.2013, which granted custody 

of the children to the ex-husband.  The other was the Civil High 

Court’s order dated 7.4.2014, which gave custody of the children to 

the ex-wife.  We are of the view that in light of the existence of the 

two conflicting custodial orders, the High Court Judge should not 

have entertained the application of the ex-wife for the recovery of 

Mithran from the ex-husband.  We acknowledge that by our decision 

in relation to Question 1 above, the Syariah Courts have no 

jurisdiction in this case to make the custody order.  However, 

Syariah Court order remained a valid order until it is set aside.  

Thus, with respect, the High Court Judge, cannot direct the IGP or 

his officers to execute the High Court Judgment, irrespective of the 

Syariah High Court Order. 

 

56. Thus, on the facts of this case, both the Syariah High Court Order 

and Civil High Court Order bind the IGP and his officers either way.  

Clearly, the execution and performance of one order is impossible 

without being in contempt of the other. 

 

57. In conclusion, we are of the view that on the facts and 

circumstances of this case, the recovery order should not have been 
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given because the pertinent element under section 52 of the Child 

Act had not been fulfilled.  Accordingly we would answer Question 2 

in the negative. 

 

58. We, therefore allow the appeal on the recovery order.  The orders of 

the Courts below are set aside. 

 

59. In the circumstances of this case, we make no order as to costs.  

Deposits of these appeals to be refunded to the ex-husband. 

 

Dated this 10th day of January 2016.  
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